Ie

Wi

i
!
I
|

BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
INLAND DEVELOPMENT CORPORATI ON )

Appear ances:
For Appellant: David Uzel, Certified Public Accountant
For Respondenf: Burl D. Lack, Chief Counsel

OF IN 1 _ON

This appeal was nade pursuant to Section 27 of the
Bank and Corporation Franchise Tax Act (now Section 26077 of the
Revenue and Taxation Code) from the action of the Franchise Tax
Commi ssi oner (ncw succeeded by the Franchi se Tax Board) in
denying the claimof Inland Devel opnent Corporation for a
refund of tax and interest in the amount of $14,335,77 for the
t axabl e year ended June 30, 1948,

Appel lant's organi zers executed a pre-incorporation
agreenent on July 1, 1946, and commenced activities pursuant to
this agreenent on that date, Its articles of incorporation were
filed with the Secretary of State on July 24, 1946. Appell ant
filed its first franchise tax return for the period begi nning
July 1, 1946, and ending June 30, 1947, including in the return
its onerations for the period from Julyl, 1946, to July 24,
1946, and paid the mninumtax of 21,25, ™

_ Proceedi ng upon the theorythat its first year was a
eriod of 12 months, within the meaning of Section I3(c) of the
ranchi se Tax Act, the return filed by Appellant for the taxable

year July 1, 1947, to June 30, 1948, also reflected its opera-
tions for the period ended June 30, 1947, and was acconpani ed bX
a payment of the mninumtax, The Conm ssioner concluded, on th
other hand, that the first taxable year was not a period of 12
months and that the tax for the second taxable year, that ended
June 30, 1948, should be based on the incone of 'that year under
Section 13{c). Followi ng the payment of the additional assess-
ment resulting from this determnation, the taxPayer filed the
refund claimwhich is the subject of this appea

_ We are of the opinion that the action of the Conm s-
sioner nmust be upheld, While the Appellant presents a w de
variety of argunents in support of its position, they boil down
to the contentions that it had a de facto existence between
July 1, and 24, 1946, that byreason of its activities or those
of Its organizers on its behalf during that period it became
subject to the franchise tax or the corporation income tax on

52



Appeal of Inland Development Corporation

July] 1948, and that under Jubdivision (c) or (d) of Section 13
of “ the Act its franchi se tax for the taxable year ended June 30,
194.8, shoul d be nmeasured, accordingly, by its incone for the

year ended June 30, 1947.

~ Appellant's position as to its status as a de facto
corporation between Julyland 24, 1946, nust be rejected. As
conceded by Appellant, the minimumrequisites to attain that
status are (1) a law under which the corporation could be |aw -
fully organized, (2) a bona fide attenpt to organlziﬂthereunder,
and (3) an actual useof the corporate franchise. dwest Al r
Filters Pacific, Inc. v.-Finn, 201 Cal, 587; Westlake Park
[nvest ment _Co, v. dordan, 798 Cal., 609. Appellant hasfailed,
however, to present any evidence establishing its compliance
with the second and third of these requisites. It has not shown
that at any tinme between the execution of the pre-organization
agreenent “of July1, 1946, and July 24, 1946, it purported to or
did act in a corporate capacity under a franchise, valid or
otherwise, or that it exercised any of the powers granted to
corporations, In fact, that agreement is phrased in terns of
the contenplation of the parties to organize a corporation and
commts themto cause a corPoratlon to be formed. and cJearIy
I ndicates, accordingly, that the signers had no intention o
organi zing or acting as a corporation until a |ater date.

In support of its contention that its first taxable
ear was a full 12 nonths within the neaning of the Franchise
ax Act, Appel lant cites CampWlters Land Co. v. Conm ssioner,

160 F. 2d 84. It is quite true that the Court held therein-that
a corporation was entitled to a deduction for a |oss occurring
In a pre-Jncorporatlon(ferlod during which its pronmoters were
acting on its behalf and in its nane and that in the annual i za-
tion of the excess profits tax the entire period, including the
pre-incorporation period, in which the incone taxed to the corpo-
ration was in process of production, should be used. It should
be observed, however, that there is only very slight simlarity
between the pre-incorporation activities of the pronoters in
that and the instant case. There the pronoters over a period of
al most four nonths purchased and | eased lands from third persons
purchased and renoved inprovements from |lands, sold the inprove-
ments, leased land to a city, borrowed noney, and in the course
of these activities collectéd rent, made bank deposits and wrote
checks = all in the nane of the corporation. Here, the activi-
ties of the pronmoters of Appellant over a period of 24 days
related to the annexation of land to a city, the recording of
subdi vision maps and other prelimnaries to the devel opnment of

| and al ready owned by a partnershi con5|st|n% of Mdland Prop-
erties, which subscribed to one-half the stock originally owned
by Appellant, and Halper Construction Conpany of ich L, M
Halper, who subscribed to the renmaining half of the stock, was

a stockholder. Furthernore, there has not been a showi ng here
that the activities of the pronoters were carried on in the pane
of the corporation, as they were in the Camp Wolters case. To
the contrary, the pre-incorporation agreemert and Appellant's
allegations indicate that activities of the pronoters prior to
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July?k, 1946, were nerely for the benefit of or on behalf of the
corporation to be formed. The length of the period during which
the pre-incorporation activities were conducted, the nature of
those activities and the manner in which they were conducted, and
the fact that in the Canp Wolters case the activities related to
property with which the promoters had no previous connection what-
ever whereas in the instant case the property was for the nost
part owned directly or indirectly by the promoters, who would
reap the benefits of those activities even though the corporation
were not formed, render that case of little persuasive force here.

The two cases are also dissimlar fromthe standpoint
of the the of tax law involved. The Canp Wolters deci sion con-
ccrnod the application of the federal Income and excess profits
taxes, the issue being whether the profits and |losses in question
were properly to be regarded as those of the corporation, its
pronoters acting as partners or an association taxable as a
cor porati on. re, we are concerned not with the application of
an ordinary tax on net incone, but rather with a tax inposed on
a corporation for thef£r|V|Iege of exercisin |ts_cor§orate
franchise within the State. In the Appeal of Onitz (Muy 17,
1950) we held that the first taxable year of the corporation
there involved began with the date of filing of its articles
of incorporation with the Secretary of State and pointed out
that "The tax is not on the nmere doing of business but rather
on the privilege of doing business as a corporation. It Is
i nposed on the privilege of using the corporate mechanism wth
Its consequent advantages over other forns of doing business
inthis State. Edward Brown & Sons v, McColgan, 53 Cal . :
2d 504, 508," In view of these considerations, the Capp Wolters
deci sion cannot, in our opinion, be regarded as determnative
of this appeal.

_ Even if efpellant were subject to tax under the Corpo-
ration Income Tax Act for the period July 1 to 24, 1946, as it
contends, it would not be entitled to a refund as its tax lia-
bility for the ﬁerlod i nvol ved woul d be unchanged. Under Section
13(d){2)(B) of the Franchise Tax Act its tax for the taxable year
In question (its second taxable year) would then be neasured

the income of that taxable year. Its argunent that the phrase
"that taxabl e year® in Section 13(d)(2)(B) refers to the year

it commenced to do business, i.,e,, the year ended June 30, 1947
(its first taxable year) Is not only inconsistent with the
|'anguage of the statutory provision, but is shown to be erroneous
by subparagraph (D) of that Section. |If Appellant's position
were correct, the return of incone for the year in which a corpo-
ration which has been subject to the corporation incone tax
becones subject to the franchise tax would be the basis for the
tax for that year and also for the followng year (its second

t axabl e year under the Franchise Tax Act). ubparﬁgraph (D) of
Section 13(d)(2), however, requires a return to be filed for

t he corPoratlon s second and third taxable years follow ng the
close of its second taxable year. Quite obviously, unless the
tax for the second taxable year is to be neasured by the incone
for that year, it would serve no purpose whatever to require a
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return for the second taxable year after the close of that year.

ORDER

Pursuant to the views expressed in the opinion of the
Bﬁar df on file in this proceeding, and good cause appearing
therefor,

- I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to Section 26077 of the Revenue and Taxation Code (formerly
Section 27 of the Bank and Corporation Franchise Tax Act), ~that
the action of the Franchise Tax Conm ssioner (now succeeded by
the Franchise Tax Board) in den%u ng the claimof Inland Devel op-
ment Corporation for a refund of tax and interest in the anount

of $14,335.77 for the taxable year ended June 30, 1948, be and
the same is hereby sustained,

Done at Sacranento, California, this 29th day of My,
1952, by the State Board of Equalization.

3 Chairman
Wm, G Bonelli, Menber
J. H_ Quinn, Menber
Geo., R Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary



